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UNITED STATES BANKRUPTCY COURTUNITED STATES BANKRUPTCY COURT          
DISTRICT OF MINNESOTADISTRICT OF MINNESOTA 

                                              
 
In re: 
   
SENDMYGIFT.COM, Inc.,      Bky. No. 00-35021(GFK) 
  Debtor.        Chapter 11  
                                                
 
SENDMYGIFT.COM, Inc.,      Adv. No. 04-3035 
  Plaintiff, 

v.                      PLAINTIFF’S MEMORANDUMPLAINTIFF’S MEMORANDUM 
                 OPPOSING SHIBER’SOPPOSING SHIBER’S  
Daryl A. Shiber, Kimberly G. Shiber,          MOTIONMOTION FORFOR PARTIALPARTIAL  
DHS Corporation, and K.G.S., LLC             SUMMARY JUDGMENTSUMMARY JUDGMENT 
  Defendants. 
_______________________________ 
  

Defendant Shiber argues that plaintiff’s libel claim fails because plaintiff has not 

identified any libelous statement made by Mr. Shiber.  Defendant alleges that all 

statements provided to the police or the insurance company were privileged 

communications, and may not be cited as libel. 

SHIBER’S DEFAMATION 

On 06-25-03 Mr. Shiber reported approximately $1,000,000 worth of business 

property was taken from his office building.  [Hoiland Aff. Ex. E Officer Oerlich report 

and Ex.] On 7-22-03, Mr. Shiber met with the insurance adjuster at the building and 

valued the stolen property at $1.5 million.  [“At our meeting He did indicate that the 

value was presented to him to be in the range of $1.5 mil.”  Hoiland Aff. Ex F Adjuster 

First Report, p 2 fifth par.]  Mr. Shiber falsely claimed that the equipment belonged to 

him.  [Id. Ex G p 2, lines 1-3.] 

Mr. Shiber appointed Mr. Moline as the representative who would coordinate and 

report all of the missing property to the Police Department.  [Id. Ex. H, p 2 par 3 of 

Police Application for Search Warrant]  As Mr. Shiber’s agent, [Id. Ex. I,  Shiber Depo. p. 

48 lines 14-18] Mr. Moline gave the police a statement, that included the following 
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statements: 
 
The building and contents had been purchased from Joe Burnett via the 
Bankruptcy Court.   . . .  
According to Daryl Schiber, John Cameron, and Jim Louks the equipment 
was owned by them and was to be configured for use by FiberPOP.  [Mr. 
Shiber’s tenant at the Burnsville Property.]  A number of times Joe Burnett 
and Jason Roth came to the building and indicated that they owned the 
equipment.  According to Daryl Schiber, John Cameron, Jim Louiks this 
was not the case.   . . . 
On June 25, 2003 Daryl Schiber called and told me that the building had 
been burglarized and needed inventory information to provide police.  I 
printed out copies of information that I had and met with Daryl Schiber, 
Doug Bell, Jim Louks at the building with Burnsville police around 3:00 
pm.  . . . 
The amount and types of items taken from the building seem to indicate 
that Joe Burnett may be the culprit. . . The selective removal of items from 
the building appears to have only been items that Joe Burnett would 
require for his business. . .  
I contacted Daryl Shiber and asked if for any information regarding Joe 
Burnett.  He said that Joe has a building near 1400 West Broadway 
(Minneapolis I think). . . . 
The volume of items taken – Cases of SendMyGift.com items, Furniture, 
Computers, etc would easily fill a large semi trailer. 
 

[Hoiland Aff. Ex. J  Mr. Moline’s statement to police] 

 In his deposition, Mr. Shiber was asked about the details of his claim to the 

insurance company.  He admitted knowing that Mr. Burnett claimed the computer 

equipment belonged to SENDMYGIFT.COM, Inc.   

 Q.  You knew that Mr. Burnett claimed that SENDMYGIFT still owned all that 

computer equipment? 

A.   Yes 

Hoiland Aff. Ex  I Shiber Depo. p 50, lines 16-18. 

 In fact, the previous summer, Mr. Burnett asked Mr. Shiber to sign a statement, 

that confirmed Mr. Shiber was storing and safeguarding SENDMYGIFT.COM, Inc.’s 

computers at the Burnsville property.  Mr. Shiber signed the statement.  [Id.  Ex. K]  Less 

than one year later, he claimed he told his insurer that he owned the computer 

equipment, and tried to collect hundreds of thousands of dollars for their theft. 
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 Mr. Shiber’s defamation consisted of a combination of statements, made by him 

and his agent, Mr. Moline, that caused the police to raid SENDMYGIFT.COM, Inc.’s 

building with numerous officers, a moving van and a moving crew [Id. Ex. I, p. 2 par 2]. 

 When Mr. Shiber discovered that the computer equipment and other property was 

missing, he did not contact Mr. Burnett.  Rather, he called the police and made an 

insurance claim for the value of SENDMYGIFT.COM, Inc’s computers and equipment.  He 

told the insurance man that the stolen property might be worth $1.5 million.  He 

appointed an employee of his tenant, Mr. Moline, as his representative to make official 

statements to the police.  He had told Mr. Moline that he had purchased the computer 

equipment and personal property from Mr. Burnett.  That was completely false.  By 

doing so, he assured himself that Mr. Moline would point to Mr. Burnett and 

SENDMYGIFT.COM, Inc. as the thieves.  Mr. Shiber told Mr. Moline the location of the 

building for SENDMYGIFT.COM, Inc.  Police then used this information to get a search 

warrant and raid the building. 

 By claiming that SENDMYGIFT.COM, Inc.’s equipment was his, and by claiming 

that his building was burglarized, and by his agent’s pointing to Joe Burnett and his 

company as the “culprit,” resulting in the police raid against SENDMYGIFT.COM, Inc., 

Mr. Shiber has defamed SENDMYGIFT.COM, Inc. and is liable for libel per se. 

 

QUALIFIED PRIVILEGE REGARDING REPORTING CRIMES 

Defendant correctly cites Smits v. Wal-Mart Stores, Inc., 525 N.W.2d, 554, 557 

(Minn. App. 1994) as a leading case interpreting when stolen property reports are 

privileged.   
Thus, we conclude that a qualified privilege may exist when an individual 
makes a good faith report of such criminal activity to law enforcement 
officials.  Such a privilege applies, however, when communication is made 
within probable cause and for a proper purpose and occasion.  Stuempges v. 
Parke, Davis & Co., 297 N.W.2d 252, 256-7 (Minn. 1980) 

Id. at p. 559 
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In that case, the Court of Appeals determined that the qualified privilege did not 

apply because Wal-Mart could not satisfy the necessary qualifications.  The test is fact 

intensive.  In our case, the Court must review the testimony of the witnesses and the 

record of written reports to determine whether or not Mr. Shiber made his report in 

good faith, for a proper purpose and occasion.   

The facts referenced above show that Mr. Shiber did not make his police report in 

good faith.  The insurance adjuster agrees. 

 
Daryl Shiber has not responded to my letter providing any of the 
information requested in my letter dated July 29, 2003 other than 
delivering the Non-Waiver to you.  He has relied on the inventory prepared 
by Tom Moline.  No documentation has been provided to support the 
insured’s ownership of the property.  To the contrary the only 
documentation would indicate the insured does not own the property. 

[Hoiland Aff.  Ex. G  Adjuster Second Report p. 2 2nd last paragraph] 

 The final report of the police detective Heatherton shows Mr. Shiber did not file 

the theft report in good faith, as it states: 

 
On 12-11-03 at approximately 1200 hours, above officer received 
information from Paul D. DeAtely (DA) who indicated he was an employee 
of Zurich North America.  DA stated that Zurich North America had denied 
an insurance claim submitted by Daryl Harry Shiber DOB 06-15-43, and 
that his organization does not want to pursue (at the moment) and 
insurance fraud investigation regarding his claim. . . . 
It should also be noted that Shiber will be considered as a suspect in an 
insurance fraud until he can legally document the property he submitted in 
his insurance claim to Zurich North America belonged to him. 

[Hoiland Aff. Ex. L] 
 

CONCLUSION 
 
 The facts and the law stated above show that partial summary judgment is not 

appropriate in favor of the defendants. 
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Dated:  September 22, 2004 
Respectfully submitted, 

 
 
       -e- David Hoiland           
        David Jon Hoiland #46085 
       Attorney for Debtor 
       120 S. 6th St.  #1100 
       Minneapolis, Minnesota 55402 
       (612) 573-3686 


































































